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Abstract

Since 1990 the debate over the limits of free exercise of religion has
touched the courts, the Congress, and the executive branch. A wide range of
issues has emerged: property use, prisoner rights, religious speech and associa-
tion in schools, church’s autonomy in hiring employees, and the Obama adminis-
tration’s policies toward health insurance requirements for religious institutions
and businesses. The purpose of this paper is to assess the current state of free ex-
ercise jurisprudence through a survey of the major developments in these fields.
It seems that when free exercise issues affect individuals or religious institutions
alone, awide scope is allowed for religious liberty. However, when other political
interests come into play—such as gay and lesbian groups or groups represent-
ing women—the record is far more mixed.
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Introduction

Religious free exercise is a fundamental constitutional right, but its ap-
plication has been sharply contested in contemporary American politics. To be
sure, there have long been skirmishes over the meaning of the Constitution’s
Free Exercise Clause, but since 1990 the volume and intensity of the conflict has
increased noticeably. This date is important because in that year the Supreme
Court handed down its decision in Employment Division, Department of Human
Resources of Oregon v. Smith.> When the Court used this case to jettison a long-
standing interpretive rule, fashioned in 1963, it triggered outrage among almost

1 Jerold Waltman is the R.W. Morrison Professor of Political Science at Baylor University. His most recent book is Congress, the
Supreme Court, and Religious Liberty: The Case of ity of Boerne v. Flores (Palgrave, 2013). He also serves as editor of the Journal
of Church and State. E-Mail: Jerold_Waltman@baylor.edu

2 Note: Iwould like to thank Deborah 0'Malley for her help with this article.
3 494U.5.872(1990).
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the entire spectrum of American religious and civil liberties groups. This culmi-
nated in a decade-long struggle with Congress, the results of which have not yet
abated.

The first section of this paper will sketch in the background to current free
exercise jurisprudence. Then, we will address the major contemporary issues:
property use, prisoner rights, religious speech and association in schools, church
autonomy in hiring employees, and the conflicts concerning reproductive free-
dom and government policy. Lastly, | offer a brief analysis of judicial trends and
what the future may hold for free exercise jurisprudence.

Background

The First Amendment stipulates that “Congress shall make no law respect-
ing an establishment of religion, or prohibiting the free exercise thereof” Though
it is widely acknowledged that both these clauses aim to achieve a protection
of religious liberty generally, disputes over church and state usually fall under
one clause or the other. The first free exercise case arose in 1879, when the fed-
eral government outlawed the Mormon practice of polygamy. The Supreme
Court issued a unanimous opinion® stating that while the right to believe was
absolute, religious practice can be limited if it is “in violation of social duties or
subversive or good order” Polygamy was viewed to be the latter. A scattering
of free exercise cases came to the court over the ensuing years, and more often
than not the justices made it more difficult for the state to regulate religiously
motivated behavior. Then in 1963, the Supreme Court adopted an explicit test
for measuring whether or not government could interfere with someone’s free
exercise, the “compelling interest” test. In essence, a state or the federal govern-
ment had to demonstrate that it had a compelling interest in uniformly enforc-
ing the policy in question.

The test proved reasonably workable. In some areas, such as prisons, the
military, and internal government operations, the Court refused to apply the test
at all.® In other fields, the test was applied but the government usually won the
day.” Overall, only in the unemployment compensation field were successful

4 Reynoldsv. United States, 98 U.S. 145 (1879).

5 Inthe United States Supreme Court, only a bare majority—>5 out of 9 justices—is required for a ruling. An Opinion of the Court
may represent either a majority or a plurality. The latter situation can occur when one or more justices whose vote is necessary to
achieve a majority agrees with the ruling but does not endorse the reasoning of the justice who writes the Opinion of the Court.
Such a justice may write a concurring opinion. Justices who disagree with the ruling and the rationale often write dissenting
opinions to explain their position.

6 See Goldman v. Weinberger, 475 U.S. 503 (1986) (Military); 0"Lone v. Estate of Shabazz, 482 U.S. 342 (1987) (Prisons); Bowen v.
Roy, 476 U.S. 693 (1986) and Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439 (1988) (Internal government
operations).

7 See, for example, United States v. Lee, 455 U.S. 252 (1982) (Payment of taxes for a specific program in which one did not
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free exercise challenges mounted.?

Contemporary free exercise jurisprudence and politics begins with the
1990 case of Employment Division of Oregon v. Smith.® Writing for the majority
in a 6-3 decision, Justice Antonin Scalia used the case to discard the compel-
ling interest test. He insisted that judges were ill-equipped to assess the theo-
logical legitimacy of various religious beliefs, determine how central certain be-
liefs were to individual claimants for exemptions to generally applicable laws,
and weigh the resulting needs of governmental uniformity in enforcing public
policies against the religious beliefs of individuals. To be sure, exemptions from
generally applicable laws could be granted, he said; however, it would hence-
forth be necessary for legislative bodies, state or federal, to confer them. Other
justices dissented fiercely. Sandra Day O'Connor argued that the majority en-
gaged in “a strained reading of the First Amendment” to reach its conclusion,
while Justice Harry Blackmun felt that his colleagues took “a distorted view of
our precedents."””

The decision likewise triggered a firestorm of criticism among both the
religious and secular civil rights communities.”” An extremely broad coalition of
groups—many often hostile to each other in most areas of public policy—came
together to lobby Congress to overturn this decision. Although there were some
political obstacles to be overcome, in 1993 the Religious Freedom Restoration
Act (RFRA) passed unanimously in the House of Representatives and by a lopsid-
ed 97-3 margin in the Senate. The act instructed the courts to use “strict scrutiny”
when addressing a free exercise claim. Strict scrutiny is the highest standard of
judicial review, and it requires that the government not only have a compelling
interest, but that it must use the least restrictive means to reach its compelling
interest. Thus, it is even more stringent than the compelling interest test stand-
ing alone.

Meanwhile, the Supreme Court had occasion to consider an unusual case,
and used it as an opportunity to reiterate its holding in Smith. The case involved
a challenge to a Hialeah, Florida ordinance that banned ritualistic animal sacri-
fice.”” The measure was clearly targeted at the local Santeria congregation, and

participate); Bob Jones University v. Internal Revenue Service, 461 U.S. 574 (1983 (Racial discrimination); and Hernandez v.
Commissioner of Internal Revenue, 490 U.S. 680 (1989) (Tax deductions). Only in Wisconsin v. Yoder, 406 U.S. 208 (1972) (School
attendance) did the government not prevail.

8  Thomas v. Review Board of Indiana Employment Security Division, 450 U.S. 707 (1981); Hobbie v. Unemployment Appeals
Commission of Florida, 480 U.S. 136 (1987); and Frazee v. lllinois Department of Employment Security, 489 U.S. 829 (1989).

9 494U.5.872(1990).
10 494U.S.892 and 494 U.S. 908.

11 I'have covered this reaction and the resulting legislation and litigation elsewhere. Waltman Jerold, Congress, the Supreme Court,
and Religious Liberty: The Case of City of Boerne v. Flores, Palgrave, New York, 2013, chap. 1.

12 Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993).
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because it was so targeted the Supreme Court struck it down by a unanimous
vote. In the opinion, Justice Anthony Kennedy explicitly restated the court’s re-
cently enunciated position on generally applicable laws (which this was not),
that any exemptions had to be granted by the legislature.

Four years after its passage, the constitutionality of RFRA was taken up in
the case of City of Boernev. Flores.”® Although the case had enormousimplications
for free exercise, the actual issue at bar centered on Congress’s power to enact
RFRA. Congress had relied on Section 5 of the Fourteenth Amendment, which
empowers Congress to enforce the first four sections. Section 1 contains the
“due process clause” that incorporates the First Amendment against the states.
Thus, Congress claimed that it was merely enforcing the First Amendment when
it ordered the courts to reinstate the compelling interest/strict scrutiny test. The
Supreme Court, however, held that the act both infringed on the power of the
courts to interpret the Constitution and went beyond the “remedial” power over
state action given to Congress by Section 5. The Boerne opinion did not, how-
ever, address the question of whether RFRA was constitutional as applied to the
federal government. In a later case, though, its validity for federal legislation
was unanimously upheld,’* a holding that was to become important when the
health care mandate controversy erupted, as discussed below.

After the Boerne decision, RFRA's backers sought to repass the measure
(this time to be called the Religious Liberty Protection Act [RLPA]) but base it on
other parts of the Constitution.”” In the end only a scaled back version cover-
ing land use and prisoner rights (the Religious Land Use and Institutionalized
Persons Act of 2000, or RLUIPA) was able to secure the support necessary to
pass.”® Henceforward, the strict scrutiny test would be applied in all cases in-
volving policies that dealt with these two areas, if the policy in question imposed
a “substantial burden” on free exercise. The portion of the act addressing pris-
oner rights was upheld by the Supreme Court in 2005 in Cutter v. Wilkinson."”
Although the Supreme Court has not ruled explicitly on the constitutionality of
the land use portion, a number of Courts of Appeals have upheld it, and the high
court has not chosen to review any of these cases.”® Thus, in both these areas

13 521U.5.507 (1997).
14 Gonzales v. 0 Centro Espirta Beneficente Uniao do Vegetal, 546 U.S. 418 (2006).

15 The commerce power and the spending power (Article I, Section 8). Also, Congress again utilized Section 5 of the Fourteenth
Amendment, but this time went to some lengths to compile an evidentiary record, something the Supreme Court said RFRA
lacked.

16 This was chiefly because of the opposition of gay rights groups, who feared that a broad act would be used to challenge
their recently won legislative victories in the housing and employment areas. See Waltman Jerold, Religious Free Exercise and
Contemporary American Politics: The Saga of the Religious Land Use and Institutionalized Persons Act of 2000, Continuum, New York,
2011, chap. 6.

17 544U.5.709 (2005).
18 Midrash Sephardic, Inc. v. Town of Surfside, 366 F. 3d 1214 (11™ Cir. 2004); Saints Constantine and Helen Greek Orthodox Church v.
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strict scrutiny has been the guiding framework in free exercise jurisprudence re-
garding state and local legislation.

RLUIPA and Land Use

At one time conflicts between religious institutions and local land use
boards were rare, as communities generally welcomed churches and other reli-
gious bodies into their midst. However, as the U.S. has simultaneously become
more religiously diverse and minority religions have expanded beyond their past
geographical bases, many requests for building permits are from non-mainline
faiths. Furthermore, with the growth of the suburbs, churches no longer cater
chiefly to residents of one neighborhood, making them seem less part of the
local social landscape. Then, too, institutions such as “mega-churches” construct
facilities for a wide range of uses—sports facilities, large assembly halls, music
venues, even a hotel—that put strains on traffic flow and parking.

While adherents of even mainline denominations have sometimes found
themselves hampered by zoning decisions, it has more often been minority re-
ligious groups that have faced the most difficulties. One systematic study by
Brigham Young University, cited by Congress when it was developing RLUIPA,
found that although small religious denominations make up only 9 per cent of
the American population, they account for 49 per cent of the court cases involv-
ing zoning issues.” And, of course, this study only counted those instances that
make it to court; the slim resources of many small churches undoubtedly pre-
clude legal action.

Along with the enhanced legal protection provided to religious bodies by
RLUIPA, three other factors have strengthened their hand. First, the Department
of Justice is empowered to investigate complaints and enter suits on behalf of
aggrieved churches. Second, churches are allowed to collect attorney’s fees from
the local government if they are successful. Third, the Becket Fund for Religious
Liberty offers expert legal help to any religious group when it challenges dis-
criminatory land use decisions.

The evidence points to a major shift in land use decisions. As RLUIPA be-
gan to be litigated in the courts, a major question was how judges would inter-
pret the “substantial burden” threshold. A rigid definition would lessen the im-
pact of the statute while a broad one would provide a major victory for churches.
Although there was initially some variation among the circuits (no case, recall,

ity of New Berlin, 396 F. 3d 895 (7™ Cir. 2005); and Guru Nanak Sikh Society of Yuba City v. County of Sutter, 456 F. 3d 978 (9* Cir.
2006).

19 Thestudy s reprinted in Hearings before the House Subcommittee on the Constitution on the Religious Liberty Protection Act 0f 1998,
105" Cong., 2d sess., June 16, 1998, pp. 234-260.
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was successfully appealed to the Supreme Court), in the end the court’s opted
for a somewhat low threshold.?’

This approach proved most helpful to religious bodies across the country.
The Department of Justice published a study in 2010 detailing the results of its
efforts regarding RLUIPA. It concluded that“RLUIPA has had a dramaticimpactin
its first ten years on protecting the religious freedom of and preventing religious
discrimination against individuals and institutions seeking to exercise their reli-
gions through construction, expansion, and use of property.”?’ A careful study
of land use decisions in New Jersey affirmed that conclusion,? as did a survey of
federal court cases by the Harvard Law Review.?

Recent cases confirm these findings. For example, in Rocky Mountain
Christian Church v. County Commissioners of Boulder County,? a mega-church
with an accompanying school was denied a special use permit to construct a
large-scale expansion project. The Board’s decision said the expansion would
be “incompatible with the surrounding area, an over-intensive use of the land,
likely to cause undue traffic congestion, and likely detrimental to the welfare
of the residents of Boulder County.” The court found, however, that the county
had not asserted a compelling interest and sided with the church. The Court of
Appeals for the Fifth Circuit likewise found for a church in Elijah Group v. City of
Leon, Texas.” The city had created a commercial zone from which churches were
banned, but permits for assembly facilities could be granted to secular groups
such as private clubs. The court held that to preclude a church from even ap-
plying for a building permit while allowing a similar privilege to a non-religious
group clearly violated RLUIPA.

The most prominent RLUIPA land use case in recent years provides a prime
example of how a local community’s acts of discrimination against a minority
religious group can pressure government officials to weaken protection of the
group’s free exercise rights. This occurred in Murfreesboro, Tennessee when a
group of Muslims faced stiff opposition to their attempt to build a new mosque.
The Islamic Center of Murfreesboro (ICM) had been there for over thirty years,
and many of its members reported that they had always felt welcome in the

20 The various definitions of “substantial burden” that the courts have used are laid out in the appendix to Salkin Patricia and
Lavine Amy, The Genesis of RLUIPA and Federalism: Evaluating the Creation of a Federal Statutory Right and Its Impact on Local
Government, The Urban Lawyer, \lol. 40, No. 2, Kansas City, Missouri, 2008, pp. 259-267.

21 U.S. Department of Justice, Report on the Tenth Anniversary of the Religious Land Use and Institutionalized Persons Act, September
22,2010, 5.

22 Englander Andrew, God and Land in the Garden State: The Impact of the Religious Land Use and Institutionalized Persons Actin
New Jersey, Rutgers Law Review, Vol. 61, No. 2, Newark, New Jersey, 2009, pp. 753-790.

23 Note: Religious Land Use in the Federal Courts Under RLUIPA, Harvard Law Review, Vol. 120, No. 3, Cambridge, Massachusetts,
2007, pp. 2178-2199.

24 613F.3d 1229 (10" Cir. 2010)
5 643F.3d 419 (5" Cir. 2011)

N
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town. Recent growth had led to the need for a new mosque. After receiving the
local government’s permission to construct the facility, they encountered public
protests, harassing phone calls, vandalism, arson of a construction vehicle, and
even a bomb threat.?

In June 2012, a small group of local citizens sued the city to stop construc-
tion of the mosque. Their attorneys argued that Islam is not a real religion and is
therefore without First Amendment protection, and that the ICM was trying to
overthrow the Constitution and replace it with Sharia law.#” The local Chancery
Court judge dismissed these arguments, but nonetheless ruled that, due to the
“tremendous public interest” surrounding the mosque, its approval would be
subject to a heightened legal standard when compared with other houses of
worship.?® The federal court, however, found that this violated RLUIPA since “the
State Court’s Order imposes a heightened notice requirement regarding the
mosque which substantially burdens the Islamic Center’s free exercise of religion
without a compelling governmental interest.”” As a result, the new mosque has
since been constructed.

RLUIPA and Prisons

The problem of religious rights for prisoners has always been vexing.
Most observers and prison administrators agree that religion can have a salutary
effect on prisoner behavior and rehabilitation; at the same time, many prisoners
use religious demands as a way to harass prison officials, or worse as a cover for
gang activity. Before RFRA, while regularly acknowledging that prisoners do not
lose their free exercise rights when incarcerated, the courts generally stuck to
a policy of deferring to the judgment of prison administrators when it came to
religious rights for inmates.*

During the hearings and floor debates over both RFRA and RLUIPA prison
officials repeatedly urged that they be exempted from the statutes. In the lat-
ter case, they offered evidence from the period when RFRA was in effect that
purported to show how outrageous and even dangerous some situations had
become.’’ On the Senate floor, however, an amendment to exempt prisons from

26 Becket Fund District Court complaint, http://www.becketfund.org/wp-content/uploads/2012/07/Verified-Complaint-2-07.18.12.
pdf (accessed 1.5.2013).

27 Afterlong fight, opening day, http://www.huffingtonpost.com/2012/08/11/ (accessed 1.5.2013).
28  Becket Fund press release http://www.becketfund.org/tennessee-mosque-opens-in-time-for-ramadan/ (accessed 1.5.2013).
29  United States v. Rutherford, Federal District Court for the Middle District of Tennessee, No. 3: 12-0737 (2012).

30  The major case was 0Lone v. Estate of Shabazz, 482 U.S. 342 (1987), which refused to overturn prison rules requiring Muslim
inmates to work on Friday.

31 See, for example, the testimony of Jeffrey Sutton, Commissioner of Ohio Prisons, in Hearings before the House Subcommittee on
the Constitution, "Protecting Religious Freedom after Boerne v. Flores,” 105" Cong., 1 sess., July 14,1997, 122-127.
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RLUIPA failed. Nevertheless, statements from the bill's backers announced that
they expected the courts to tread carefully in this area.?

As noted above, the Supreme Court upheld the prisoner portion of
RLUIPA in Cutter v. Wilkinson. It used the spending clause as the basis for validat-
ing Congress’s power to enact the statute, saying that states voluntarily agree
to abide by federal conditions when they accept federal funds. Justice Ruth
Bader Ginsburg's opinion for a unanimous court, though, also dealt with wheth-
er RLUIPA might run afoul of the Establishment Clause. The ground for such a
worry was that RLUIPA in effect made the state prefer religion over non-religion,
as when two prisoners made identical claims for special treatment (say, in diet
or clothing) but one based his on religion and the other did not. However, she
turned this objection aside, citing the oft-quoted principle that there must be
some “room for play in the joints” between the two religion clauses.®®* Sensitive,
though, to the problems upholding RLUIPA might create for prison governors,
she gave a clear signal to the lower courts: “Should inmate requests for religious
accommodations become excessive, impose unjustified burdens on other insti-
tutionalized persons, or jeopardize the functioning of an institution, the facility
would be free to resist the imposition. In that event, adjudication in as-applied
challenges would be in order."**

This admonition seems to have had some impact. Two studies determined
that in the early years of RLUIPA's life, while prisoners still lost most cases, they
were winning more than they had before.* Furthermore, the researchers found
evidence that prisons were changing their practices in light of RLUIPA, granting
prisoners more freedoms in a variety of areas. However, after Cutter the courts
retreated a bit. On one front, they have been requiring more evidence for estab-
lishing a “substantial burden” on a prisoner’s religion, especially when it comes
to non-mainstream faiths. A recent case, McFaul v. Valenzuela,* is illustrative of
this trend. Anson McFaul, an inmate in the Texas prison system, claimed that he
was a Celtic Druid and needed certain medallions to keep near his person. The
prison had a policy of denying inmates items that cost over 25 dollars. McFaul
said that the reasons he needed the items were secret. After consulting experts,
the court held that he had not demonstrated that possessing these medallions

32 “[Courts should] continue the tradition of giving due deference to the experience and expertise of prison and jail administrators in
establishing necessary regulations and procedures to maintain good order, security, and discipline, consistent with consideration
of costs and limited resources.” Congressional Record, Senate, July 27, 2000. This quotation is from a joint statement by Senators
Orrin Hatch and Edward Kennedy, the bill's co-sponsors.

33 The quotation is from Walz v. Tax Commission, 397 U.S. 669 (1970).
34 544U5.726.

35  Gabuatz Derek, RLUIPA at Four: Evaluating the Success and Constitutionality of RLUIPAS Prisoner Provisions, Harvard Journal of
Law and Public Policy, Viol. 28, No. 2, Cambridge, Massachusetts, 2005, pp. 504-607 and Larson Jennifer, RLUIPA: Distress and
Damages, University of Chicago Law Review, Viol. 74, No. 4, Chicago, lllinois, 2007, pp. 1413-1473.

36 684F.3d564 (5" Cir. 2012).
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was central to his faith, and therefore that any burden on him was incidental
rather than substantial.

On another front, even when a substantial burden is established, when it
comes to applying the strict scrutiny standard the courts have begun to weigh
costs. Taylor Stout has pointed out that prior to Cutter the Courts of Appeals had
uniformly ignored costs. However, between 2005 and 2010, “circuit courts have
decided forty-seven RLUIPA cases on the merits. Of those, the courts ruled in fa-
vor of the prisoners fourteen times and in favor of prisons thirty-three times. Of
the thirty-three wins for prisons, seven decisions turned on the excessive finan-
cial and administrative burdens that RLUIPA imposes on prisons.””” In essence,
then, if controlling costs is a compelling governmental interest, in effect strict
scrutiny is weakened.®

Thus, it appears that, while not gutting RLUIPA’s protections, the courts are
leaning at least somewhat more toward the side of prison administrators.

Speech and Association in Schools

The impact of RLPA's failure to pass can be seen in any number of areas, a
major one of which concerns the plight of religious organizations in schools and
universities. The central case here is Christian Legal Society v. Martinez.** Rather
than take this case up on free exercise grounds, the court based its decision on
freedom of speech. There, the doctrine of “limited public forums,” which allows
the justices to use a lower level of scrutiny, was deemed most pertinent. Had
RLPA been in force, it would have obliged the Court to face the free exercise issue
directly and utilize strict scrutiny.

The case involved the University of California Hastings College of Law's
unique “accept-all-comers” policy, a non-discrimination policy wherein all stu-
dent groups must “allow any student to participate, become a member, or seek
leadership positions in the organization, regardless of [her] status or beliefs.’ An
organization that chooses to limit membership even to those who share beliefs
related to the group’s mission, rather than admitting all comers, cannot become
a Registered Student Organization (RSO). As a result, they will not have access to

37 StoutTaylor, The Costs of Religious Accommodations in Prisons, Virginia Law Review, \lol. 96, No. 3, Charlottesville, Virginia, 2010,
p.1234.

38 In2009 Aaron Black made a case that Congress should amend the statute to explicitly include costs as a compelling interest. Black
Aaron, When Money is Tight, Is Strict Scrutiny Loose? Cost Sensitivity as a Compelling Governmental Interest Under the Religious
Land Use and Institutionalized Persons Act of 2000, Texas Journal on Civil Liberties and Civil Rights, Vol. 14, No. 2, Austin, Texas,
2009, pp. 237-259.

39 561US.__;130S.Ct.2971;177 L.Ed. 2d 838(2010).
40 1771.Ed.2d 850
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university funding and some forums of communication with the student body.”

The Christian Legal Society (CLS), a national legal organization with chap-
ters across the country, believes that sexual activity should only occur within
marriage between a man and a woman. By the requirements of CLS-National,
CLS chapters must enact bylaws requiring members and officers to sign a state-
ment of faith and to live by these moral principles. Thus, students with different
religious opinions and students who engage in “unrepentant homosexual con-
duct” may not become members. Because of these restrictions, Hastings denied
the group RSO status, informing them that they must open up their membership
to all students regardless of religious belief or sexual orientation.*” CLS was the
first student group ever to have been denied RSO status by Hastings.

The Christian Legal Society contended that this accept-all-comers policy
impaired their First Amendment rights of free speech, expressive association,
and free exercise of religion by forcing the group to admit members who do
not share their beliefs about religion and sexual morality.? Such a requirement,
they argued, undermined their ability to form an identity and thus advocate their
viewpoints about these matters. Under the school’s policy, for example, Jewish
groups would ostensibly be required to admit anti-Semites or Holocaust deniers
in order to obtain RSO status.*

41 Thefundingis provided by a mandatory student activity fee imposed on all students. RSOs may place announcements in a weekly
student newsletter to advertise events on designated bulletin boards, send mass emails to the student body using a Hastings
email address, and participate in an annual student group recruitment fair. They may also use Hastings'facilities for office space
and meetings. See Justice Ginsburg’s opinion at 177 L. Ed. 2d 849 and Justice Samuel Alito’s dissenting opinion at 874. Groups that
do not receive RSO status are not excluded from campus, but their ability to promote is limited. After CLS was denied RSO status,
Hastings offered the group the use of their facilities for meetings and activities as well as generally available campus bulletin
boards to announce their events. 177 L. Ed. 2d 851

42 Itis important to note that Hastings’ policy changed throughout the course of the litigation, a fact which the dissent uses to

contend that Hastings“all-comers policy” was mere subterfuge used to cover up their discrimination against CLS. In his dissent,
Justice Samuel Alito pointed out that, at the time CLS was denied RSO status, the university had a mere “Nondiscrimination Policy,”
which was less constraining than the accept-all-comers policy. The university admitted that the original Nondiscrimination Policy
“permit[ted] political, social, and cultural organizations to select officers and members who are dedicated to a particular set of
ideals or beliefs” (Alito dissent, 177 L. Ed. 2d 883, internal quotations omitted). This policy would not survive First Amendment
scrutiny, the dissent argued, because religious groups were singled out: “[o]nly religious groups were required to admit students
who did not share their views” (Alito dissent, 883). Supreme Court precedent makes clear that a policy which treats secular
speech more favorably than religious speech discriminates on the basis of viewpoint (Alito cites Rosenberger, 515 U.S. at 831 and
Good News (lub 533 U..S. at 112). It was only when CLS brought suit that Hastings changed their policy to an “accept-all-comers”
policy, attempting to avoid any semblance of viewpoint discrimination. Alito states, “CLS was denied recognition under the
Nondiscrimination Policy because of the viewpoint that CLS sought to express through its membership requirements. . . And there
is strong evidence that Hastings abruptly shifted from the Nondiscrimination Policy to the accept-all-comers policy as a pretext
for viewpoint discrimination.” 177 L. Ed. 2d 881. The Court did not address the constitutionality of such a Non-discrimination
policy, but only ruled on the broader all-comers policy. In his dissent, Alito arqued that even the accept-all-comers policy is
unconstitutional because a group’s First Amendment right of expressive association is burdened when the group is forced to admit
members whose presence would “affect[t] in a significant way the group’s ability to advocate public or private viewpoints” (177 L.
Ed. 2d 887, citing Dale, 530 U.S. at 648). No legitimate state interest, he thought, can override this powerful effect.

43 177L.Ed.2d 848.
44 177 L.Ed. 2d 887 (dissenting opinion).
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The Court rejected CLS' claim, concluding that Hastings’ all-comers poli-
cy did not violate the First Amendment Free Speech Clause. Under the Court’s
First Amendment jurisprudence, the majority reasoned, the law school’s student
group forum constitutes a “limited public forum,” wherein the government can
impose more restrictions than would be permissible in a more public setting.”
Any access restrictions in a limited public forum must simply be “reasonable
and viewpoint neutral.”® Supreme Court precedent makes it clear that a univer-
sity cannot target an organization because of its viewpoints,” but, in this case,
the university set standards that apply to all campus organizations, regardless
of their message or perspective. The university’s position that the “educational
experience is best promoted when all participants in the forum must provide
equal access to all students™® is reasonable and beyond the Court’s purview to
question.” The Court also rejected CLS’ free exercise claim because, under the
precedent set by Employment Division v. Smith, the Free Exercise Clause is not vio-
lated unless the policy in question targets a religious group.*

As a result of the Court’s decision in CLS v. Martinez, a number of public
and private schools reconsidered their nondiscrimination policies, causing some
strife across college campuses.”’ For example, two years after the decision was
handed down, InterVarsity Christian Fellowship stated that 41 of its chapters
faced challenges as a result. Legislative action has also taken place; lawmakers in
Ohio and Arizona have passed bills ensuring that their state universities do not

45 Supreme Court precedent, according to the majority, has sorted government property into three categories: 1. Traditional public
forums, such as streets and parks, 2. Government property that is not traditionally used as a public forum but is intentionally
opened up for that purpose, and 3. Government property that is “limited to use by certain groups or dedicated solely to the
discussion of certain subjects” This dlassification is from Pleasant Grove City v. Summum, 555 U.S. 460 (2009). Strict scrutiny is
used to review speech restrictions that take place in the first two types of forum. In the third, however, the government must
simply show that any restrictions are “reasonable and viewpoint neutral.”

46 177 L.Ed. 2d 855, citing Rosenberger, 515 U.S. at 829.

47 Inthe case of Healy v. James, for example, a university clearly discriminated against a chapter of Students for a Democratic Society
on the basis of viewpoint. Finding the organization’s mission to be “violent and disruptive” and its philosophy “repugnant,” the
public college banned the group from campus. In that case, the Supreme Court concluded that, while a college can require
organizations to affirm in advance their willingness to obey campus law, including reasonable conduct standards, it cannot
restrict speech or associations simply because “it finds the viewpoints expressed by [a] group to be abhorrent.” 408 U.S. at 187-
188.

48 177L.Ed. 2d 861, internal quotations, Brief for Hastings, 32
49  Hastings states that their policy does allow for the RSOs to have certain “neutral and generally applicable membership

requirements unrelated to ‘status or beliefs"” Such requirements include academic standing, writing ability, dues attendance,
“and even conduct requirements” 177 L. Ed. 2d 885, emphasis in original (dissenting opinion). Given that the school allows for
conduct requirements, Alito argues, it is difficult to see why CLS'requirement for what they view as a sexually moral lifestyle does
not count as a permissible “conduct requirement” under this policy: “If it does not, then what Hastings’new policy must mean is
that registered groups may impose some, but not all, conduct requirements” (Alito at 885). Hastings must then explain why some

are allowed and some are not, and this they have failed to do.

50  Avariety of perspectives on the case can be found in a special symposium issue of the Hastings Constitutional Law Quarterly, Vlol.
38, No. 2, Spring 2011.

51 Huffington Post, Christian Legal Society v. Martinez Decision Upends Campus Religious Groups, 5/11/2012
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follow Hastings' lead. At the same time, very few universities have actually imple-
mented an accept-all-comers policy, according to David French, senior counsel
with the American Center for Law and Justice.*?

The Scope of the “Ministerial Exception”

An important case, Hosanna-Tabor Lutheran Church and School v. Equal
Employment Opportunity Commission, involving what is known as the “ministe-
rial exception” came to the Supreme Court in 2012.53 It was important not only
for the substance of the decision, but because it gave the Court an opportunity
to put up a weathervane on how it felt about free exercise in general.

The issue here was the conflict between the right of a church to select, con-
trol, and terminate its ministers and the enforcement of antidiscrimination laws
covering employment relations. Almost everyone agrees that churches and oth-
er religious bodies should be able to impose whatever qualifications they wish
upon people who play central ministerial roles, free from the strictures of equal
opportunity laws. For example, no one would seriously contend that a Catholic
Church selecting a priest has to comply with laws against gender discrimination.
However, there is sharp debate over how far the ministerial exception should
extend, both in terms of the positions covered and the types of institutions that
it wraps in its protection. Some argue that all positions at churches, even those
with no religious responsibilities (for example custodians and finance officers),
should fall under the exemption; further, they contend that religiously affiliated
institutions (such as schools, hospitals, publishing houses, etc.) should also be
included within the exception.** Others believe that the exception should be
severely limited, applying only to those who devote their full time to explicitly
religious activities, such as conducting worship and teaching doctrine.*®

Historically, the ministerial exception developed out of the “church au-
tonomy” doctrine. This doctrine was promulgated in the nineteenth century in
a number of church property disputes. The Supreme Court repeatedly held that
such matters lay entirely in the hands of the designated religious authorities and
were no business of the state. This doctrine was first applied to personnel in
1976 in Serbian Eastern Orthodox Diocese v. Milivojevich.>s Milivojevich claimed

52 Interview on OneNewsNow, May 15, 2012, found at http://www.onenewsnow.com/legal-courts/2012/05/15/all-comers-policy-
bringing-campus-together (accessed 1.5.2013).

53 1325.(t.694; 565 U.S. (2012).

54 See Lund Christopher, In Defense of the Ministerial Exception, North Carolina Law Review, Viol. 90, No. 1, Chapel Hill, North
Carolina, 2011, pp. 1-72.

55 Corbin Caroline, Above the Law? The Constitutionality of the Ministerial Exception from Antidiscrimination Law, Fordham Law
Review, Vol. 75, No. 2, New York, New York, 2007, pp. 1965-2038.

56 426 U.S.696 (1976).
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that he had been unjustly removed from his post in the United States by the
church’s hierarchy in Yugoslavia. The Court declined, however, to consider the
merits of his complaint, holding that the autonomy doctrine “applies with equal
force to church disputes over church polity and administration.””

In 1972 a Court of Appeals applied the doctrine in an antidiscrimination
employment dispute for the first time. A female Salvation Army minister pre-
sented evidence that she had been fired for complaining that she was paid less
than comparably qualified men, which was a violation of Title VIl of the Civil
Rights Act of 1964. The judges held, though, that a “ministerial exception” was
required by the Free Exercise Clause and denied her suit. Its rationale was that
“The relationship between an organized church and its ministers is its lifeblood.
.. Matters touching this relationship must necessarily be recognized as of prime
ecclesiastical concern.”*® In time, the doctrine was embraced by all the circuits,
but it had only been upheld indirectly by the Supreme Court, as the justices had
consistently rejected appeals from the circuits.*

Hosanna-Tabor Lutheran Church is a congregation of the Lutheran Church-
Missouri Synod. The Synod has two types of ministers: ordained and commis-
sioned. Ordained ministers serve churches on a full-time basis, administering
the sacraments and leading other aspects of worship. Commissioned ministers
actin a variety of other capacities, but most of them teach in the Synod’s system
of elementary and secondary schools. Cheryl Perich was a commissioned min-
ister who had taught at Hosanna-Tabor’s elementary school since 1999. Most
of her teaching was in secular subjects, but she did occasionally teach religion
classes and lead chapel services. In 2004 she became ill and it took a while for
doctors to diagnose her condition. After about nine months her doctor certified
that she was able to return to work. School officials, however, were wary. Her
iliness had caused her to fall into a deep sleep at unexpected intervals, and they
felt this might pose a danger to, or at the least frighten, the children, and refused
to take the doctor’s statement as definitive. When they terminated her employ-
ment, she filed a complaint under the Americans with Disabilities Act with the
Equal Employment Opportunity Commission. They ordered her reinstated, but
the school instead brought a suit claiming the ministerial exception.

The Court’s decision was unanimous, with Chief Justice Roberts writ-
ing the opinion. In it, he set forth a strong version of the ministerial exception.
First, he said that it was demanded by both the Free Exercise Clause and the
Establishment Clause. He spent a good bit of time reviewing the history of
colonial governors appointing clergy and how distasteful that had proved to
Americans. “We agree that there is such a ministerial exception. . . By imposing

57 426US.710.
58  MClurev. Salvation Army, 460 F.2d 553 (5 Cir. 1972)
59  These cases are discussed in Rweyemamu v. Cote, 520 F.3d 198 (2 Cir. 2008).
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an unwanted minister, the state infringes the Free Exercise Clause, which pro-
tects a religious group’s right to shape its own faith and mission through its ap-
pointments. According the state the power to determine which individuals will
minister to the faithful also violates the Establishment Clause, which prohibits
government involvement in such ecclesiastical decisions.”®

Then, he took up the issue of whether Ms. Perich was a “minister” He de-
veloped several criteria, most of which were rather broad, to answer this ques-
tion, and then held that she did indeed fit the definition. Although he held back
from saying that his criteria should always serve as guidelines in future cases, by
implication they will have a good bit of impact.

Thus, the Supreme Court has now said that the ministerial exception is
a central component of free exercise doctrine and that its scope is expansive.
And, it is noteworthy that this position carries the unanimous imprimatur of the
sitting justices.

Marriage, Reproduction, and Conscience Rights

One of the most timely and controversial areas of free exercise claims is
within the context of changing policy on cultural issues: namely, marriage and
life issues. Religious people who have certain moral views on contraception,
abortion, and marriage are facing risks in their professions when government
policy on these issues diverges with the principles on which they run their or-
ganizations. For example, religious business owners who provide wedding ser-
vices, such as photography or cake design, may have a conscientious objection
to making this service available for same-sex weddings, and religious medical
professionals often object to assisting with abortion or dispensing certain drugs.

Many religious practices are clearly protected by federal law from anti-
discrimination claims in this area. As described above, the Court has made clear
under its “ministerial exception” doctrine that religious employers cannot be pe-
nalized under antidiscrimination claims if their employee is a minister. In other
areas, however, the law is less clear. One area of controversy involves religious
ministries that serve the general public. Many religious organizations serve the
public through education, health care services, adoption services, and marital
counseling, and many states include gender, marital status, and sexual orienta-
tion as protected classes under their “public accommodation” laws.®” When legal
recognition is given to same-sex marriage, if religious organizations that are la-
beled “places of public accommodation” refuse, out of conscience, to condone,

60 1325.(t.703.

61  Becket Fund SCOTUS brief, 16. Religious institutions and ministries are increasingly being labeled “places of public
accommodation.”
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subsidize, or facilitate it through their services, they may face penalties. Such
penalties could include denial of access to public facilities, withdrawal of govern-
ment contracts and benefits, and loss of accreditation and licensing.®

An example of this can be seen in three recent cases wherein Catholic
charitable organizations were forced to end their adoption services because they
could not in good conscience place children with homosexual couples, which
was required by law in their respective jurisdictions. Consequently, Catholic
Charities, one of the most extensive charitable organizations in the United States,
ended their adoption services in Washington D.C,, lllinois, and Massachusetts.

Supporters of religious exemptions cite this as an example of how refusing
to accommodate religious objectors hurts not only religious people, but the gen-
eral public good as well. Between adoption and other services, Catholic Charities
serves more than ten million poor adults and children of many different faiths
across the country. Catholic foster care workers argue that they cannot violate
their deeply held beliefs, and that the problem could be solved with a simple ex-
emption. Those opposed to the religious exemption argue that Catholic Charities
is essentially using taxpayer money to discriminate against same-sex couples.**

The issue of conscience rights in the health care profession has also been
a controversial subject over the past several years. After the 1973 case of Roe
v. Wade, in which the Supreme Court declared that abortion is a constitutional
right, several federal laws were passed providing protections for health care pro-
fessionals who have religious or moral objections to being involved in steriliza-
tion or abortions.®* Among other things, these laws protect health care workers
with such objections against government pressure to participate in these proce-
dures.®® Generally, these laws assure that the receipt of federal funds cannot be
used to pressure hospitals, doctors, nurses, and other healthcare professionals to
participate in sterilization or abortion. In addition, federal research funds cannot
be conditioned upon one’s willingness to participate in or research such proce-
dures, and individuals cannot be forced to make abortion referrals or participate
in abortion training. ¥ The Bush administration and the Obama administration

62 Becket Fund SCOTUS brief, 4

63 (atholic News Agency, Press Release, “Same-sex‘marriage’ law forces D.C. Catholic Charities to close Adoption Program,” April 19,
2013.

64 New York Times, December 28, 2011. Catholic Charities affiliates received a total of $2.9 billion a year from the government in
2010, around 62% of its annual revenue.

65  To be clear, the right to an abortion established in Roe simply means that the government cannot, through its laws, deny a
woman her choice to attain an abortion. It does not mean that all doctors must perform abortions. In other words, the right
applies against the state, not private actors.

66  Goodrich Luke, The Health Care and Conscience Debate, Engage, June 27,2011, Washington, D.C. pp. 121-127.

67  None of these laws contain an enforcement mechanism or private right of action, meaning that no one can sue in court if they
are violated. Rather, violations must be taken up with the federal Health and Human Services Department. Goodrich, Health Care
and Conscience Debate, p.121.
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issued differing regulations concerning these laws, and both provoked a storm
of controversy.

Under the Obama administration’s regulation, it is unclear whether phar-
macists are exempt from providing abortifacient drugs. Such cases therefore
ended up in the courts. In Washington State, a federal court struck down a 2007
state regulation requiring pharmacists to dispense Plan B (the morning-after pill)
or “ella,” the week-after pill, even if doing so would violate their religious beliefs.
The plaintiffs in the case were a family-owned pharmacy and two individual
pharmacists. Because they believe that life begins at conception, they could not
in good conscience dispense the drugs; instead, they referred patients to dozens
of nearby pharmacies who do dispense them. The new state regulation allowed
such referrals for economic or convenience reasons, but not for reasons related
to conscience. The federal judge who authored the opinion striking down the
regulation noted that there was significant evidence that the “predominant pur-
pose” of the rule was to “stamp out” the right of religious objection.®® Only one
other state in the nation, lllinois, has required pharmacies to dispense emergen-
cy contraceptives to which they religiously object, and that regulation was struck
down as unconstitutional by a state court.®

Current Controversy: The Contraception Mandate

One of the most controversial questions regarding religious liberty in re-
cent years revolves around what is known as the “HHS mandate,” a federal regu-
lation requiring all group health plans to provide contraception and sterilization
at no cost to their employees.”” Many religious organizations object to the re-
quirement, arguing that it forces them to violate their deeply held beliefs about
reproduction and the dignity of human life.

The HHS mandate was created during implementation of the Affordable
Care Act (ACA), the health care reform bill that was passed by Congress in 2010.
The language of the bill itself does not specifically address contraception, but re-
quires that certain “preventive services” be covered by all group health plans. In
the fall of 2010, the government asked the Institute of Medicine (IOM) to recom-
mend a list of preventive services for women specifically.” With the advice of the
IOM, in August 2011 the Department of Health and Human Services (HHS) issued

68  Becket Fund, Press Release, “Court Strikes Down Law Requiring Pharmacies to Dispense the Morning-After Pill," February 22,
2012.

69  Morr-Fitzv. Quinn, Appellate Court of lllinois, 4* Dist., No 4-11-0398 (2012).

70  The HHS mandate must not be confused with the health care bill's “individual mandate,” a provision requiring citizens to purchase
healthcare or pay a penalty to the IRS. The Supreme Court upheld the individual mandate as a tax in August 2010.

71 Frequently Asked Questions: Becket Fund’s Lawsuits Against HHS, at http.//www.becketfund.org/faq (accessed 5.5.3013).
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a regulation mandating that all group health plans cover certain women'’s health
services, including all Food and Drug Administration-approved “contraceptive
methods, sterilization procedures, and patient education and counseling for all
women with reproductive capacity.”? The regulation was set to take effect on
August 1, 2012. The regulation contained an exemption for religious organiza-
tions—churches, church bodies, temples, mosques, and synagogues—but not
for religiously based or religiously affiliated organizations such as schools, hos-
pitals, charitable organizations, publishing houses, and the like. A public outcry
ensued, with more than 100,000 comments objecting to the mandate being sub-
mitted to HHS.”? Meanwhile, dozens of religious organizations filed lawsuits.”
These organizations argue that the mandate forces them to choose between
violating their religious beliefs and facing severe penalties. Organizations that
fail to comply will not only be confronting significant fines, but will also be forced
to drop health insurance for their employees altogether.”” Opponents argue that
the latter will be unfair to their employees, while the former threatens their very
existence as organizations.

Legally, opponents of the mandate contend that it violates the Religious
Freedom Restoration Act (recall that RFRA still applies to the federal government).”
The Becket Fund, a publicinterest law firm spearheading the effort, argues that the
mandate places a substantial burden on religious organizations and does not em-
ploy the least restrictive means in order to fulfill the government’s interest. They
argue that the government can increase access to contraception in many ways that
do not burden religious employers.”” Thus it fails RFRA's required strict scrutiny.

Supporters of the mandate argue that it is necessary in order to attain the
government’s goal of providing women with “greater access” to contraception.

72 Women's Preventive Services: Required Health Plan Coverage Guidelines, at: http.//www.hrsa.gov/womensquidelines/ (accessed
5.5.2013). The requirement also includes services such as annual well-woman visits, and screening for HPV, HIV, and domestic
violence. The only controversial requirement is that which involves contraception, sterilization, abortion-inducing drugs, and
education and counseling related to these issues.

73 Rasshach Eric, The Affordable Care Act Employer Mandate Case: Regulation versus Conscience on its Way to the Supreme Court,
Oxford Journal of Law and Religion, Vol. 2, No. 1, Oxford, UK, 2013, p. 201.

74 Forafull list of the organizations as well as updates on their lawsuits, visit the Becket Fund’s HHS Mandate Information Central:
http://www.becketfund.org/hhsinformationcentral/ (accessed 5.5.2013).

75  Employers who offer health plans that are not compliant with the HHS mandate will be fined $100 per employee, per day.
(26 USC § 4980D Pg. 1), at http://www.gpo.gov/fdsys/pkg/USCODE-2011-title26/pdf/USCODE-2011-title26-subtitleD-
chap43-sec4980D.pdf. (accessed 5.5.2013). Employers who have over 50 employees and choose to drop insurance coverage
altogether in order to avoid the HHS Mandate will be fined approximately $2,000 per employee per year (26 U.S.C. § 4980H Pg.
1), at http://www.gpo.qov/fdsys/pkg/USCODE-2011-title26/pdf/USCODE-2011-title26-subtitleD-chap43-sec4980H.pdf. (accessed
5.5.2013). Originally obtained from, “Obamacare and its Mandates Fact Sheet” by Alliance Defending Freedom, http://www.
alliancedefendingfreedom.org/content/docs/facts/ObamaCare-and-its-Mandates.pdf. (accessed 5.5.2013).

76  They also maintain that it violates the Establishment Clause, the Free Speech Clause, and the Administrative Procedures Act.

77 Among proposed alternatives include: giving a tax credit to employers who purchase contraceptives with their own funds or
using government resources to inform the public that these drugs are widely available in a variety of public venues. Hobby Lobby
Appellant Brief, page 47.
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The HHS states that scientists have abundant evidence that contraception has
significant health benefits for women and their families.” Birth control has also
been found to reduce medical costs significantly, and it is the most common
drug taken by young and middle-aged women in America.” Opponents answer
that these services are widely available at public clinics, community health cent-
ers, and hospitals with income-based support.?’ Further, under Title X, the fed-
eral government already spends millions of dollars a year funding free or nearly
free family planning services.®” They believe that the issue is therefore not about
access to contraception but solely about who pays for it.

One of the most far-reaching lawsuits opposing the mandate involves
the for-profit business, Hobby Lobby, a national chain of craft stores owned by
a Christian family. The company declares a religious mission and manifests its
mission by remaining closed on Sundays, providing chaplains for employees,
and evangelizing.®? The Obama administration has argued that Hobby Lobby
is a for-profit, secular corporation, not a religious organization; as a business, it
is a legal entity distinct from its owners.#> Further, the mandate is imposed on
group health plans, which are legally distinct from the corporations that spon-
sor them.®* Thus Hobby Lobby cannot invoke RFRA.#* Hobby Lobby’s attorneys
argue that neither RFRA nor Supreme Court precedent bar businesses from mak-
ing a religious claim, and that threatening to impose massive fines on a person'’s
business unless he violates his beliefs places a substantial burden on that per-
son’s free exercise.® As of this writing, the case is still in the Court of Appeals.

Attempts to resolve the issues raised by the mandate have taken place
outside the courtroom as well. On January 20, 2012, President Obama an-
nounced that religious organizations objecting to the mandate would be given
a year long “safe harbor,"—an additional year, that is, to comply with the man-

78 January 20, 2012 statement by Sebelius http://www.hhs.gov/news/press/2012pres/01/20120120a.html (accessed 5.5.2013).
79 January 20, 2012 statement by Sebelius.

80  Hobby Lobby Appellants Brief, page 45.

81 HHS planned to spend over $300 million in 2012 to fund contraceptives through Title X.

82 Hobby Lobby Appellants Brief, 16.

83 Hobby Lobby DOJ brief, p. 3.

84 Hobby Lobby DOJ Brief, page 10. Opponents of the mandate argue that this distinction is inconsistent with our legal practices:
“In many areas of American law, paying another to do something wrong is itself a wrong. Itis a crime to pay another to commita
criminal act. Itis a tort to pay another to engage in tortious activity harming another. The government has not yet explained why
these principles of moral accountability may not be invoked by religious organizations when they assess their own culpability in
paying for insurance that enables what they believe to be wrongful conduct” Rasshach, Affordable Care Act, 204.

85  DOJ argues that RFRA must be read in light of the statutory backdrop that existed when it was enacted, and this includes several
statutes that granted “religious employees alone the prerogative to rely on religion as a reason to deny employees protection
of federal law.” DOJ brief, page 10. This refers to the exemption for religious organizations and educational institutions to
discriminate on the basis of religion granted in Title VIl of the Civil Rights Act of 1964.

86  Hobby Lobby Appellants Brief, page 16 and page 35.
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date. The objecting organizations argued that this did nothing to answer their
concerns. Cardinal Timothy Dolan, archbishop of New York and president of the
U.S. Conference of Catholic Bishops, stated, “In effect, the president is saying we
have a year to figure out how to violate our consciences.”” A month later, the ad-
ministration announced a compromise: it would consider a system under which
the insurance companies would have to provide the services for free to the re-
cipients, rather than having the religious organization pay for them directly. %
Religious organizations argued that this too was in reality no compromise at all:
no insurance company is going to provide “free” services to recipients, meaning
the religious employers would inevitably pay for it through higher premiums.
Further, the religious objection involves not just paying for the drugs, but the act
of helping employees attain them. Religious organizations would still be forced
to help their employees attain contraception and abortion-inducing drugs by
providing these services on their health plans.®

There are currently 53 cases challenging the HHS mandate, representing
over 150 plaintiffs.® Of the 21 for-profit organizations that have filed lawsuits, 18
have obtained rulings addressing the merits of their case. Of those 18, 13 have
secured injunctive relief against the mandate, meaning that they do not have to
comply with the mandate while the case proceeds in court. There have been 30
non-profit lawsuits, and none of them has been decided on the merits yet. Given
the importance of the issue and the potential of a split between the circuits, this
issue will more than likely become the next landmark Supreme Court religious lib-
erty case.

Conclusions

Two major conclusions stand out from the foregoing survey. First, three of
the five issues—Iland use, prisoner rights, and the ministerial exception—involve
questions of the liberty of an individual or a religious institution to be exempt
from a general governmental regulatory policy whereas the other two—speech
and association in schools and colleges and the health care mandate—involve
policies that attempt to enhance the liberty of another group. The balance of
interests, therefore, is rather different.

In the area of land use, religious institutions seem to be in the ascendant.

87  “U.S. Bishops Vow to Fight HHS Edict,” United States Conference of Catholic Bishops, Press release, January 20, 2012.

88  White House Fact Sheet: Women's Preventive Services and Religious Institutions, at http://www.whitehouse.gov/the-press-
office/2012/02/10/fact-sheet-women-s-preventive-services-and-religious-institutions

89  Obama Administration Offers False “Compromise” on Abortion Drug Mandate, February 10, 2012, http://www.becketfund.org/
obama-administration-offers-false-"compromise”™-on-abortion-drug-mandate/ (accessed 5.5.13).

90  Fora database of information on these lawsuits, see http.//www.becketfund.org/hhsinformationcentral/ (accessed 5.5.2013).
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The wording of RLUIPA and the construction that has been put on terms such as
“substantial burden” by the lower federal courts has put local governments on
the defensive. For the time being at least, there is no indication that the Supreme
Court will set that trend aside. RLUIPA, therefore, has to be scored a success in
this field.

When it comes to prisoner rights, the picture appears more mixed. The
drafters of the law were careful to stress that there were limits to prisoners’ claims
and Justice Ginsburg’s cautionary statements appear to have been taken to heart
by the lower courts. Prison administrators still win the vast majority of cases.
Nevertheless, the real question is how the situation compares to what would
have been happening had RLUIPA not passed (or contained a carve-out for pris-
ons). It seems clear that the discretion of prison officials would be even greater
than it is now had that been the case. Thus, even though prisoners are only oc-
casionally successful when they make free exercise claims, their status is certainly
better than it was before.

The ministerial exception presents an unambiguous case: religious insti-
tutions enjoy strong protection from governmental employment policies when
they hire, fire, or set the working conditions of their officials. The unanimous vote
of the court and the fact that the case involved someone whose work was not
directly religious in character both underscore this conclusion. As long as this
precedent stands, churches, as well as the institutions connected to churches,
will command the right to control their staffs unhindered by governmental regu-
lations.

Overall, then, it seems that when the conflict is between an individual or
a specifically religious institution and the state, contemporary American juris-
prudence leans heavily toward the individual and the institution and limits what
government can do.

When we turn to conflicts that pit religious liberty against the liberties or
interests of others (and government chooses to side with the others), the record
is more scrambled. The state of California was able to circumscribe the activi-
ties of an avowedly religious group by forcing an “accept all-comers” policy. Of
course, attendance at the university’s law school is not a right; however, the price
of attendance for those who wanted to join CLS was to deny them admittance
to a school-sanctioned organization. Those who wanted to apply the “accept
all-comers” policy without an exemption for religious organizations clearly won
out here. Nevertheless, the vote was 5-4, meaning that the precedent is not on
extremely firm ground.

The as yet unsettled debate over the health care mandate presents an-
otherinstance of ambiguity. We do not have, but will inevitably get, a court ruling
on whatever policy ultimately emerges. The only prediction that can be made
at the moment is that it is likely to be a split decision. Naturally, the character of
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that split will be heavily influenced by the nature of the policy ultimately adopt-
ed. Most likely, the broader the exemption allowed by the executive branch the
more likely it will be upheld. However, it is simply too early to predict how the
Supreme Court might rule on such a case.

A second major conclusion is that a good bit of free exercise jurispru-
dence is determined outside the courts. In fact, the ministerial exception is the
only area we discussed that was handled exclusively by the courts. The judiciary
developed the doctrine from the Free Exercise Clause and applied it without any
guidance or involvement from either the legislative or executive branches. In
contrast, both land use policy and prisoners’ rights were heavily affected by the
wording of RLUIPA, something that was debated and decided by the legislative
branch.”” The policy at issues in the CLS case, it is important to stress, was not
one that state institutions had to adopt; the Court merely ruled on whether the
university could establish the policy. As we pointed out, some universities have
purposely not adopted similar policies, and the legislatures of at least two states
have banned their public universities from considering such rules. Regarding
the mandate, while it will undoubtedly end up in court, the dimensions of the
policy are being shaped by struggles in and with the executive branch. Thus, the
final wording of the policy will go far to determine what happens. Free exercise
jurisprudence, as developed by the courts, therefore, is only one aspect of free
exercise policy.

In sum, the principle of religious free exercise remains a central value in
American legal and political life, but its contours are always subject to dispute as
new issues emerge and old “gray areas” continue to be debated and litigated.
Thus, there is no reason to expect these controversies to abate any time soon.
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Llepanp BonTmaH

NOornea HA CABPEMEHY CYACKY NMPAKCY Y BE3U
cNob0AHOI UCINOJbABAHA BEPE

Pesnme

Op 1990. roguHe pebata oko numuTa cnobofe 1UcnosbaBarba penurunje
je nowna fo cynoBa, KoHrpeca v n3spLuHe Bnactu. Lnpok cnektap npobnema
ce MojaBMo: ynoTpeba VMOBWHE, MpaBa 3aTBOPEHWKA, BEPCKM TOBOPU U
yOpYy»Keha Yy LWKOMaMa, LpKBEeHa ayTOHOMMja Yy 3anowsbaBamwy U ObamuHa
MOSIUTMKA O 3axTeBMMa 3a 3[4PaBCTBEHO OCUIypare 3a Bepcke MHCUTyLuje 1
nocnose. Liusb oBor paga je fa NpuKaxe cafalltbe CTakbe CyAcKe Mpakce Kpo3
UCTpaXknBame Hajpehunx paseoja y oBUM obnactuma. YnHu ce pa oHpa Kafa
cno6oAHO MCMosbaBarbe yTMYe CaMo Ha MHAVBUAYY WU BEPCKY UHCTUTYLM)Y,
Bepcke cnobofe vMMajy A03BObEH WNPOK oncer. MehyTnm, Kapga ce ymeluajy
APYrV NOMIUTUYKM UHTEPECU — Kao LUTO Cy XOMOCEKCYaslHe rpyne Ui rpyne 3a
npencrtaB/bakbe XKeHa — CTBapu CYy MHOIo KOMI'IJ'II/IKOBaHI/Ije.

KmyuHe peum: cnobofHo ncnorbaBatbe penvruje, AKT 0 pectaypaumju
Bepcke cnobofe, NpaBa 3aTBOpPEHMKa, cnobofda roBopa, LpKBeHa ayTOHOMWU)a,
penpoayKTusHe cnoboge
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